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This fact sheet explains how natural disaster damage must be material and
negatively affect the home’s utility or amenity value (from a structural, functional or
aesthetic perspective) to be covered by the Earthquake Commission Act 1993 (EQC
Act). This is based on a legal principle known as ‘de minimis..

Applying the principle of de minimis to natural disaster damage

under the EQC Act

To meet the definition of natural disaster damage, changes to an insured property must:

1. be a material physical change that was caused directly by the natural disaster, and

2. negatively affect the insured property’s utility or amenity value (from a structural,
functional or aesthetic perspective).

This is based on the legal principle of ‘de minimis’ which means that small scale or minor
matters may be exempted from a rule or requirement.

What does this mean?

This means that even if a natural disaster caused physical changes to your insured
property, those changes may not be considered ‘damage’ if the changes are not material
or do not negatively affect the utility or amenity value of the home.

Example of a ruling of ‘de minimis’ in relation to plaster damage:

“...in the Darfield earthquake, dust or plaster from the tongue and groove ceiling fell onto
the bed. However, in photographs taken after the earthquake, any change to the overall
appearance of the ceiling in that area appears to be minimal. That part of the ceiling did
not match with the other part, so replacing or repainting that part of the ceiling where
there might have been some damage to the plaster would not fix that damage or improve
the cosmetic or aesthetic look of the whole ceiling. | thus consider that any loss of plaster
from the ceiling was so minor that it has to be treated as de minimis and not material in
the sense of requiring replacement or repair in terms of the EQC Act or the IAG policy”.
(Bligh v Earthquake Commission [2018] NZHC 2102 at [286])




Example 1 - foundation cracks:

Cracking to the foundations of an insured property (which is covered by carpet) that
happened during a natural disaster will likely be considered de minimis and not natural
disaster damage, if the cracks do not negatively affect the structural integrity of the
foundations or the floors’ aesthetic value.

Example 2 - drainage:

Underground pipes have no aesthetic value, but they do have utility value (they provide
a function).

To be considered natural disaster damage under the EQC Act, a drainage report must
show that:

a. physical changes/cracking to the pipes are more likely to have been caused by a
natural disaster (as opposed to other causes) and why that is, and

b. the physical changes/cracking to the pipes constitutes a material change as it has
caused a loss of function.

In other words, the physical changes must materially negatively affect the functional
ability of the pipes to hold and drain liquid. If the changes do not negatively impact the
function of the drains, then the changes may be considered de minimis and therefore
may not be considered natural disaster damage under the EQC Act.

For more information

Visit www.naturalhazards.govt.nz If English is not your first language you can

ask us for an interpreter, at no cost to you, by
T —— < <ion Toka Ta Ak calling Natural Hazards Commission Toka Tu
rite to Natura’ riazards Lommission ‘oka Tu Ake Ake on 0800 DAMAGE (0800 326 243) or request

via info@naturalhazards.govt.nz or PO Box 311, )
Wellington, 6140 a translated version.
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